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PROCEDURAL HISTORY
1. OnNovember 22, 1999, Andres and Linda Johnsonsued Bay City South Mortgage Corporation
(Bay City), Robert Blake, and WMC Mortgage Corporation (WMC) in the Firg Judicid Didtrict of the
Hinds County Circuit Court. By their complaint, the Johnsons asserted various clams of fraud predicated

on an aleged misrepresentation in the form of a promise given by Robert Blake regarding the refinancing



of the Johnsons home. Additiondly, the Johnsons complaint dleged that Blake and Bay City were agents
of WMC. On September 6, 2002, WMC filed amotion for summary judgment. On February 10, 2003,
the circuit court granted WMC's motion for summary judgment.

92. OnJanuary 5-6, 2004, the circuit court conducted atrid onthe Johnsons' remaningcdams againg
Blakeand Bay City. After the Johnsons' case-in-chief, Blake and Bay City presented an ore tenus motion
for directed verdict. The circuit court granted Blake's motion and entered judgment accordingly.
Aggrieved, the Johnsons gpped and raise three issues for review, listed verbatim:

A. Whether the trial court erred in granting a directed verdict in favor of AppelleesRobert
Blake and Bay City South Mortgage Company at thetrial of thismatter.

B. Whether thetrial court erred in granting summary judgment in favor of Appelee WMC
Mortgage Corporation after concluding that no agency relationship existed between
WM CM ortgage Corpor ationand Bay City South M ortgage Company as a matter of law.
C. Whether the trial court abused its discretion in excluding from evidence at trial the
depositiontestimony of Diane Senechal, the cor por ater epr esentative of WM C M or tgage
Corporation.
Finding no error, we affirm.
FACTS
113. During February of 1998, Andres Johnson sought to refinance the mortgage on the home located
in Jackson, Missssippi. Andrestook hisrequest to Bay City Mortgage. Robert Blake, the owner and
operator of Bay City, asssted Andres. According to the Johnsons' version of events, they wanted afixed-
rate mortgage, rather than an adjustable-rate mortgage. Blake informed the Johnsons that they were not

digible for afixed-rate mortgage at the time, but after two years, they could refinance again at alower fixed

rate, provided they did nothing to damage ther credit. The Johnsons applied for the loans and Blake,



through Bay City, reviewed the loan rates and options of many lenders and settled on a recommendation
to the Johnsons that they borrow their primary adjustable-rate |oan through WMC.
14. After gpproval, but shortly beforecdosing, the Johnsons approached Blake and requested a written
guarantee that Blake could make or find them alower fixed-rate |oan at the end of the two-year period.
Blake responded and wrote aletter to the Johnsons. By that |etter, Blake stated:
[t]hisis my written guarantee that 24 months fromthe time you close | will refinance your
mortgage down to a lower rate fixed PROVIDED: you have made al your Mortgage
payments on time aswel as dl other ingdlment and revolving debt. Also, there can beno
charge-offs or judgements [sic].
5. The Johnsons closed their loans in February of 1998. They acquired one thirty-year adjustable-
rateloanfor $43,200 withaninitid interest rate of 10.25%, fixed for the first two years. Additiondly, they
acquireda second ten-year loan for $10,800, with afixed interest rate of 13.99%. 16. Afte the
Johnsons made twenty-one payments onther mortgage, Andres contacted Blake concerning hisdesireto
refinance again, but a alower rate. From this point, the Johnsons version of events differs from Blake's
verson. Andrestedtified that he met with Blake. Further, Andrestedtified that, during that meeting, Blake
told him that he would have to have 15% of the mortgage paid down before Blake would even consider
refinancing, since it would cost $6,000 to refinance the mortgage.
17. In contrast, Blake testified that Andres called him, but did not meet withhim. Blake aso testified
that hetold Andresthat Andrescould obtainarefinanced mortgage at alower fixed rate if Andres complied
with the provisons of Blake's letter. Further, Blake tedtified that refinancing would have cost
approximately $500, instead of $6,000.

118. InNovember of 1999, the Johnsons stopped making their mortgage paymentsto WM C and filed

their complaint. Attrid, Andrestestified that * [ Blake] was spesking asamouthpiecefrom my point of view



for WMC, so | didn’t have to pay nobody no moremoney when | found out | was defrauded.” InAugust
of 2000, WMC foreclosed on the Johnsons home. As aresult, the Johnsons initiated the present action.
T9. As mentioned, the circuit court granted a directed verdict for Blake and Bay City and granted
summary judgment for WMC. The Johnsons apped and dam the drcuit court erred in both decisons.
Additiondly, the Johnsons claim the circuit court improperly excluded evidenceat trid. We address their
damsin turn.

ANALYSS

A. Whether the trial court erred in granting a directed verdict in favor of AppelleesRobert
Blake and Bay City South Mortgage Company at thetrial of thismatter.

910.  The Johnsons sued Blake and Bay City under various dlegetions of fraud. Various dlegeations
notwithstanding, those dlegations dl centered on the notion that Blake and Bay City engaged in fraud to
induce the Johnsons to procure the refinanced mortgages. As mentioned, the circuit court disposed of the
Johnsons' fraud clams when it granted Blake and Bay City’s maotion for directed verdict.

11. Inther first issue, the Johnsons claim the circuit court erred whenit granted Blakeand Bay City’s
motion for directed verdict. The decison to grant amotionfor directed verdict pursuant to Rule 50 of the
Missssppi Rules of Civil Procedure is a question of law. Fox v. Smith, 594 So.2d 596, 603 (Miss.
1992). When a party makes a motion for directed verdict, the circuit court must consider al of the
evidence in the light mogt favorable to the nonmoving party. Id. In considering the evidence and dl
reasonable inferences, the circuit court must determine whether areasonable juror could find for the non-
moving paty. 1d. A directed verdict isnot proper if questions of fact are raised in the proof at trid. 1d.
“It is fundamenta in our jurisprudence that questions of fact are for a jury; questions of law arefor the

court.” |d.



12. When reviewing a drcuit court’s decison regarding the sufficiency of the evidence, we must
examine dl of the evidence, not just evidence supporting the non-movant’ scase, inthe light most favorable
to the non-moving party. Harrisonv. McMillan, 828 So.2d 756 (122) (Miss. 2002). We are authorized
to afirmif the evidenceis suchthat reasonable and fair-minded jurors could not have found Blake and Bay
City lidblefor fraud. See Edwardsv. State, 797 So.2d 1049 (114) (Miss. Ct. App. 2001).
13. To demongrate a prima facie case of fraud, the Johnsons must demonstrate, by clear and
convincing evidence, that Blake and Bay City made (1) arepresentation (2) that isfdse (3) and materid
(4) that Blake and Bay City knew was fase or wasignorant of the truth (5) combined with the Blake and
Bay City’s intent that the Johnsons act on the representation in a manner reasonably contemplated (6)
combined with the Johnsons' ignorance of the statement’s fadsity (7) and the Johnsons' reliance on the
datement as true (8) with a right to rdy on the statement, and (9) the Johnsons' proximate injury as a
conseguence. Southeastern Med. Supply, Inc. v. Boyles, Moak, and Brickdll Ins., Inc., 822 So.2d 323
(1139) (Miss.Ct.App. 2002) (citations omitted).
714. Clear and convincing evidenceis.
that weight of proof which produces in the mind of the trier of fact a firm belief or
conviction as to the truth of the dlegations sought to be established, evidence so clear,
direct and weghty and convincing as to enable the fact finder to come to a clear
conviction, without hesitancy, of the truth of the precise facts of the case.
Travelhost, Inc. v. Blandford, 68 F.3d 958, 960 (5th Cir. 1995) (citations omitted). Clear and
convincing evidence is such a high slandard that even the overwhelming weight of the evidence does not
risetothesamelevd. InInterest of C.B., 574 So.2d 1369, 1375 (Miss. 1990).

115. Clealy, a promise to obtain a refinanced mortgage two years into the future is a promissory

datement. Asamatter of law, fraud cannot be predicated on promissory statements. Salitan v. Horn,



55 So.2d 444, 446 (Miss. 1951). However, fraud can be predicated on a promissory statement where
the promiseis made with the present undisclosed intention not to perform the promise. Kidd v. Kidd, 49
S0.2d 824, 827 (Miss. 1951).

116.  According to the Johnsons, Blake had no intention to act uponhis guaranteeto refinancetheir loan
as a fixed-rate mortgage. However, even in the light most favorable to the Johnsons, the Johnsons
presented no evidence that Blake promised to obtain alower fixed-rate mortgage but never intended to
fuffill that promise. The evidence demongtrates that Blake made a conditional promise because the

Johnsons' credit record disqudified ther digibility for the fixed-rate mortgage at the time they refinanced.

17. By that conditionprecedent, the Johnsons had to make timdy mortgage paymentsonther exising
loan for twenty-four consecutive months. According to Blake, that conditionwas necessary so that when
the Johnsons prepared to refinance, their credit would be sufficient to qudify for a lower fixed-rate
mortgage. The Johnsonsviolated that condition when they faled to make payments after their twenty-first
payment. Blakecould not acquirethefixed-rate mortgage the Johnsons sought becausethe Johnsonsfailed
to make their lagt three mortgage payments and damaged their credit record. Blake did promiseto help
the Johnsons refinanceif the Johnsons kept their adjustabl e-rate mortgage payments current and improved
ther credit record. The condition would ensure that the Johnsons would be digible for a fixed-rate
mortgage. What ismore, the Johnsons claim Blake did not intend to perform according to hispromise, but
the letter itsalf contains a promise and guarantee that Blake would obtain a lower fixed-rate loan for the
Johnsons. The circuit court correctly granted Blake' s motion for directed verdict. We affirm the dircuit

court’ sdecision.



B. Whether the trial court erred in granting summary judgment in favor of Appellee WMC
Mortgage Corporation after concluding that no agency relationship existed between
WM CM ortgage Cor por ationand Bay City South M ortgage Company as amatter of law.
118. Blake, the sole proprietor of Bay City, isamortgage broker. Blake did not actudly finance the
Johnsons' refinanced adj usted-rate mortgage. WM C financed the Johnsons' adjusted-ratemortgage. The
Johnsons dleged that Blake acted as WMC's agent. Consequently, the Johnsons sued WMC as wdl.
As mentioned, WMC filed a motion for summary judgment and the dircuit court granted that motion on
February 11, 2003. On gpped, the Johnsons claim the circuit court erred when it granted WM C’ smotion
for summary judgment.
119. The Johnsonsfiledther first notice of appea on February 6, 2004. Their notice of apped Sates
that the Johnsons * appeal to the Supreme Court of Missssppiagang BAY CITY SOUTH MORTGAGE
COMPANY and ROBERT BLAKE from the Judgment of Directed Verdict entered in this case on
January 12, 2004.” The Johnsons' notice of appea contains no mentionof WMC or summary judgment
in WMC's favor. However, the Johnsons filed a second notice of appeal on May 27, 2004. In their
second notice of gpped, the Johnsons included WM C asaparty. The second notice of apped, unlikethe
firg, did reference WMC' s successful motion for summary judgment.
120.  An gppdlant must file anotice of apped within thirty days after the date of entry of the judgment
appeded from. M.RA.P. 4(a). The circuit court granted WMC's motion for summary judgment on
February 11, 2003. The Johnsons filed their firgt notice of appeal onFebruary 6, 2004, and their second
notice of appeal on May 27, 2004. Both notices of apped, as they gpply to WMC, are untimely. “An
gpped shdl be dismissed if the notice of gpped was not timdly filed pursuant to Rules4 or 5. M.R.A.P.

2(a)(1). Accordingly, we dismiss the Johnsons' apped, asit appliesto WMC.



C. Whether the trial court abused its discretion in excluding from evidence at trial the
depositiontestimony of Diane Senechal, the cor por ater epr esentative of WM CM ortgage
Corporation.

721. At trid, the Johnsons attempted to introduce portions of the deposition of Diane Senechd, a

management representative of WMC Mortgage Corporation.  Paraphrasing, Senechd’s deposition

testimony indicated that Blake s guarantee letter was againgt industry standards and that Blake could not
have foreseen the relevant market conditions two years into the future when Blake made his guarantee.

Senechd’ s office was in Cdifornia, and she had no persona or direct dealings with the Johnsons, Blake,

or Bay City. Still, the Johnsons argued that the jury should hear Senechd’ s depositiontestimony because:
Ms. Senechal tetified that she had reviewed the dlegations of the complaint, she reviewed
the documents, she reviewed the letter, and that this was an atypica Studtion, that there
wasno way Mr. Blake could make this guarantee, that he should have disclosed to the
plaintiffs that they needed additiona money to put up front, and that this was something that
was bad judgment on the part of Mr. Blake.

Thetrid judge refused to dlow Senechd’ s deposition testimony because it was irrdevant to the issuesin

the case, and even if the testimony were rdevant, the danger of unfair prgudice, confusion of the issues,

and mideading the jury outweighed the testimony’s probative value. Further, the trid judge held that

Senechd’ stestimony congtituted expert testimony, but the Johnsons provided no notice of expert testimony.

922. Theadmisson or suppression of evidence iswithin the discretionof the tria judge and will not be

reversed absent an abuse of that discretion. General Motors Corp. v. Jackson, 636 So.2d 310, 314

(Miss. 1992). Unlessthetria judge abuseshisdiscretion so asto cause prejudiceto the complaining party,

the decison regarding the evidence will not bereversed. Foster v. Noel, 715 So.2d 174 (144) (Miss.

1998).

123. Rule401 of theMississ ppi Rulesof Evidence defines“relevant evidence.” According to Rule401,

relevant evidence “means evidence having any tendency to make the existence of any fact that is of



conseguence to the determination of the action more probable or less probable than it would be without
the evidence” M.R.E. 401.

924. We canfind no abuse of discretiononthe part of the trid judge. The Johnsons aleged that Blake
fraudulently promised to obtain a lower fixed-rate mortgage for them, while Blake never intended to
perform according to his guarantee. Senechd’s deposition testimony does not tend to make any fact of
consequence to the Johnsons s fraud claim more or less probable.  Senecha had no direct dedlings with
Blake and could not testify asto hisintent. She could only testify that Blake used bad judgment by giving
the Johnsons an “atypical” guarantee. Senechd’ stestimony was irrdevant to the issues then before the
circuit court. Irrdevant evidenceisinadmissble M.R.E. 402. Thus, thetrid judge did not err when he
suppressed Senechd’ s deposition testimony from the evidence. We affirm the trid judge' s decison.

125. THEJUDGMENT OF THEHINDSCOUNTY CIRCUIT COURTISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J., LEE. PJ.,, IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



